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STATEMENT OF QUESTIONS PRESENTED 

1. Whether, on a sale of a carton containing six filled 
bottles of cola, there is an implied warranty that the 
carton will safely carry the bottles contained therein. 

2. Whether, on trial of an action to recover damages 
for personal injuries suffered wdien such a carton tore 
and the bottles it carried fell to the floor and exploded, 
there was sufficient evidence of breach of warranty to go 
to the jury. 

3. Whether the ruling of the trial court excluding cer¬ 
tain expert testimony regarding industry experience with 
such cartons was proper. 

4. Whether, if such expert testimony had been ad¬ 
mitted, there wrould have been sufficient evidence of negli¬ 
gence to go to the jury. 
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JCttiteh States (Court of Apprals 

For the District of Columbia Circuit 


No. 11,276 


Edith Willoughby, an infant, by her mother and next 
friend, Nan Willoughby, Appellant, 

v. 

Safeway Stores, Inc., a corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment entered in the 
United States District Court for the District of Columbia 
for appellee on a verdict directed by Judge Holtzoff (R. 
5A). 1 Appellant’s subsequent motion for a new trial (R. 

1 The reference “R” is to the Joint Appendix, appended to this 
brief. 
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6A) was overruled {ibid.). The notice of appeal to this 
Court was timely filed on November 30, 1951 (R. 7A). 

The amended complaint, tiled by appellant on October 
12, 1951 (R. 1A-3A), seeks to recover damages for per¬ 
sonal injuries allegedly suffered as a consequence of ap¬ 
pellee’s negligence and breach of warranty in the sale of 
defective goods to appellant. The action is one within the 
general jurisdiction of the District Court. D. C. Code 
(1940 ed.), Tit. 11, sec. 11-301. 

Jurisdiction of this appeal is granted by 2S U.S.C. 
1291. 

STATEMENT OF THE CASE 

The amended complaint is in two counts. The First 
Count (R. 1A-2A), grounded in negligence, alleges, in sub¬ 
stance, as follows: On August 26, 1948, appellant pur¬ 
chased from appellee, among other things, a cardboard 
carton containing six bottles of a highly charged gaseous 
carbonated beverage known as “Royal Crown Cola”. 
Appellee sold the carton to appellant despite the fact 
that it was in a worn, torn, dangerous, and otherwise 
unsafe and defective condition. As a result of appel¬ 
lee's negligence in selling and delivering the carton to 
appellant, it fell to the floor when she sought to carry 
it from appellee’s store; several bottles of the beverage 
exploded: and several pieces of glass from the bottles 
lacerated appellant's right leg, seriously injuring her. 

The Second Count (R. 2A-3A), charging breach of an 
implied warranty, alleges the sale and purchase related in 
the First Count and further alleges the following: Ap¬ 
pellee impliedly warranted that the carton in question was 
such as would permit appellant safely to carry the six 
bottles of carbonated beverage, that the bottles themselves 
were safe, and that it was safe for appellant to carry the 




bottles away in the carton in which they had been deliv¬ 
ered to her. The carton and the bottles, however, were 
in fact unsafe. As a result, when appellant sought to 
carry it, the carton came apart and fell to the floor; sev¬ 
eral of the bottles exploded; and several pieces of glass 
from the bottles lacerated appellant’s right leg, severely 
injuring her. 

Appellee’s answer (R. 4A) admits only that appellant 
was a customer in its store on August 26, 1948. It 
denies all other allegations of the amended complaint and, 
in addition, charges appellant with contributory negli¬ 
gence. I 

i 

The case came on for trial before a jury on October 
12, 1951. So far as pertinent to this appeal, appellant 
testified as follows: 

On August 26, 1948, she went to appellee’s Safeway 
store in the 4400-block of 14th Street, N. W., in the Dis¬ 
trict of Columbia, in order to purchase a few groceries 
and a carton of Royal Crown Cola (R. 7A). She selected 
several small groeerv items and a carton of Roval Crowm 
Cola and, proceeding to the check-out counter, lifted the 
groceries and the carton of cola from the basket on to the 1 
counter (R. 7A-8A, 9A). Appellee’s employee checked the | 
purchases; appellant paid for them; the checker put the j 
groceries in a bag; and plaintiff picked up the bag of 
groceries in her left arm, the carton of cola in her right 
hand (R. 8A). She had taken about three or four steps 
toward the front door of the store when the carton tore, I 
and the body of the carton, together with the bottles, fell 
away from the handle, the handle remaining in appel¬ 
lant’s right hand (R. 8A, 12A). When the carton fell, 
one or more of the bottles broke, and pieces of glass 
struck and cut appellant’s right leg (ibid.). Appellant j 
thereupon left the store, leaving the carton where it had 
fallen on the floor (R. 9A). Appellant did not mishandle \ 


4 


the carton of cola in any way, did not swing it around, 
did not jerk it, and did not do anything to cause it to 
come apart (R. 9A). 

'Appellant then described the carton and drew a sketch 
of it on a blackboard in the courtroom (R. 11A-12A). 
She also testified at some length on the nature of the in¬ 
juries to her leg and the medical treatment which she was 
required to undergo as a consequence of such injuries (R. 
12A-17A). 

Appellant then called as a witness, Bernard Schwartz- 
man, vice-president in charge of operations of Pepsi-Cola 
Bottling Company of Washington (R. 17A). Mr. 

Schwartzman was permitted to testify that cartons such 
as those used for the sale of Royal Crown Cola were 
designed to carry filled bottles of cola (R. 21 A). But 
when appellant’s counsel sought to question him about the 
various types of cartons which had been used from time 
to time in connection with the sale of cola, there was 
objection, and the trial court barred such testimony (R. 
ISA). The witness likewise was not permitted to state 
whether there had been any previous difficulties in con¬ 
nection with the use of these cartons (R. 21A-22A). And 
the court refused also to permit him to answer the hypo¬ 
thetical question which, assuming the circumstances to 
which appellant had testified, inquired whether the carton 
sold to her by appellee and which she was carrying at 
the time of the accident “was defective or unsafe” (R. 
19 A). 

At the close of appellant’s case, appellee moved for a 
directed verdict (R. 22A). The trial court granted the 
motion and directed a verdict for appellee, announcing 
its ruling, as follows: (1) First, it found that there was 
no evidence of any negligence “in either the manufacture 
of the carton by the manufacturer or in its use by . . . 
[appellee]. Negligence may not be inferred from the 
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happening of the accident because this is not a case of 
the type in which the doctrine of res ipsa loquitur ap¬ 
plies.” (R. 22A). (2) As to the alleged breach of war¬ 

ranty, the court considered the case governed by the 
Code provision establishing an implied warranty of fit¬ 
ness (D. C. Code (1940 ed)., Tit. 28, sec. 28-1115(1)). 
The court was “inclined to feel that . . . [such a war¬ 
ranty] is limited to the goods, themselves” and not ap¬ 
plicable to containers in which these goods may be 
packaged; but, even assuming that the warranty ex¬ 
tended to the container, “the implied warranty is merely 
that the container be reasonably fit for the purpose for 
which it was intended . . . The seller is not a guarantor 
or an insurer. It must appear affirmatively that the 
container was not reasonably fit for the purpose for 
which it is intended, in order to establish a breach of 
warranty . . . There is no evidence justifying an in¬ 
ference that the container was not reasonably fit.” 
(R. 23A). 

The trial court made no reference whatever to the 
Code provision establishing an implied warranty that 
the goods sold shall be of merchantable quality (D. C. 
Code (1940 ed.), Tit. 28, sec. 28-1115(2)). 

STATUTE INVOLVED 

The statutory provisions involved are the following 
portions of the Uniform Sales Act which are embodied 
in Title 28, section 1115 of the District of Columbia Code 
(1940 ed.): 

“Implied warranties of quality or fitness—Effect 
of express warranty. 

“Subject to the provisions of chapters 11-16 of 
this title and of any statute in that behalf, there is 
no implied warranty or condition as to the quality 
or fitness for any particular purpose of goods sup- 
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plied under a contract to sell or a sale, except as 
follows: 

“(1) Where the buyer, expressly or by implica¬ 
tion, makes known to the seller the particular pur¬ 
pose for which the goods are required, and it ap¬ 
pears that the buyer relies on the seller’s skill or 
judgment (whether he be the grower or manufac¬ 
turer or not), there is an implied warranty that the 
goods shall be reasonably fit for such purpose. 

“ (2) Where the goods are bought by description 
from a seller who deals in goods of that description 
(wdiether he be the grower or manufacturer or not), 
there is an implied warranty that the goods shall be 
merchantable quality. 

“(3) If the buyer has examined the goods, there 
is no implied warranty as regards defects which 
such examination ought to have revealed. 

“(4) In the case of a contract to sell or sale of 
a specified article under its patent or other trade 
name, there is no implied warranty as to its fitness 
for any particular purpose. 

“ (5) An implied warranty or condition as to the 
quality or fitness for a particular purpose may be 
annexed by the usage of trade. 

“(6) An express warranty or condition does not 
negative a warranty or condition implied under chap¬ 
ters 11-16 of this title unless inconsistent therewith.” 

STATEMENT OF POINTS 

The court below erred: 

1. In granting appellee’s motion for a directed verdict. 

2. Tn holding that there was no evidence adduced 
which would justify the jury in rendering a verdict for 
appellant. 

3. In directing a verdict for appellee. 

4. In entering judgment in favor of appellee. 
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SUMMARY OF ARGUMENT 

1. Appellant’s purchase of the carton of cola from 
appellee was a purchase ‘‘by description,” and, on that 
sale, a warranty of merchantable quality was implied 
by law. This Court has held that warranty applicable 
to sales of foods in the District. Cushing v. Rodman, 
65 App. D. C. *258, 82 F. 2d 8(54. Then* is no reason why 
it should not likewise be extended to the special contain¬ 
ers in which foods are packaged: and considerable reason, 
in logic and policv, whv it should. Tin English, Massa- 
chusetts, New York, and Connecticut courts have applied 
such a warranty to containers. Thus, armellee impliedly 
warranted that the carton here involved would safely 
carry the six bottles of cola contained therein. Liability 
on such a warranty is not predicated on the exercise of 
reasonable care, as in cases of negligence, but is abso¬ 
lute. And when appellant proved—as she did—that the 
carton tore without any fault of hers, causing her in¬ 
jury, there was sufficient evidence of breach of that 
warranty to go to the jury. The direction of the verdict 
below was, therefore, improper. 

2. The trial court improperly excluded expert testi¬ 
mony offered on behalf of appellant, which, if admitted, 
would have proved that the type of paper carton sold 
by appellee to appellant was of a defective design or 
construction and incapable of safely carrying the six 
bottles of cola for which it was ostensibly designed and 
together with which it was sold: that, as a result, many 
such cartons were tearing, leading to accidents and liti¬ 
gation: that it was generally kno-wn and accepted in the 
trade that the u<o of such cartons was dangerous: and 
that, because of the danger attendant to the use of such 
cartons, other and safer carriers were then boing substi¬ 
tuted. From such evidence, if not refuted, a jury might 
have reasonably inferrod that nnpelloo was negligent in 
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having failed to inspect the carton sold to appellee, or 
in having failed to warn her of the danger involved in 
its use. The exclusion of such evidence, therefore, ad¬ 
versely affected substantial rights of appellant and is 
ground for reversal of the judgment below. 

ARGUMENT 

1. When it Sold the Carton of Royal Crown Cola to 
Appellant, Appellee Impliedly Warranted that the Carton 
Would Safely Carry the Bottles Contained Therein. Proof 
that the Carton Tore, Without Any Fault of Appellant, 
Causing Injury to Appellant Was Sufficient Evidence of 
Breach of that Warranty to Go to the Jury. 

That there was a sale of goods here is undisputed; 
there is no question that appellee sold the carton of 
"Royal Crown Cola to appellant (R. 8A) 2 . Consequently, 
the Uniform Sales Act governs, and particularly those 
provisions of the Act impressing implied warranties of 
quality or fitness on a sale of goods (T). C. Code (1940 
ed.). Tit. 28. sec. 28-1115, supra, pp. 5-6). What remains 
is to define the character and extent of such warranties 
on a sale of a carton of bottled beverages. The trial 
court’s definition is a narrow and, we submit, an erro¬ 
neous one. A correct interpretation of the statute makes 
it plain that the safety of the carton is warranted and 


2 This case is thus different from Lasky v. Economy Grocery 
Stores, 319 Mass. 224, 65 N. E. 2d 305, and Loch v. Confair, 361 
Pa. 158, 63 A. 2d 24, where it was held that no sale of or contract 
to sell merchandise in a self-service store exists until the merchan¬ 
dise is taken to the cashier to be paid for. In our case, the carton 
of cola was not only taken to the check-out counter; appellee paid 
for it and was carrying it out of the store when it tore, causing 
the accident. Thus, although we have serious doubts that the de¬ 
cisions in the Lasky and Loch cases are correct, we need not argue 
that question here; for the issue in those cases is not posed here. 
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that the evidence of breach of warranty was sufficient to 
go to the jury. 

The trial court held that the only warranty possibly 
applicable on a sale of carton of cola was that of fitness 
for a particular purpose. This warranty is implied by 
law, so far as the District is concerned, by subsection (1) 
of section 28-1115 of the Code (supra, p. 6). The 
court was “inclined to feel” that even that warranty 
should be limited to the goods alone and should not be 
extended to the container in which they might be pack¬ 
aged (R. 23A). But, even if the warranty were so ex¬ 
tended, the court said that it “must appear affirmatively 
that the container was not reasonably fit for the pur¬ 
pose for which it was intended, in order to establish a 
breach of warranty.” (ibid.) It was not enough merely 
to prove the sale and the failure of the container to 
perform the task for which it was sold: the “seller is 
not a guarantor or an insurer.” (ibid.) And, on that 
rationale, the court directed a verdict on this count in 
favor of appellee. 

The decision below is. however, obviously mistaken. 
Its error, first, is that it completely ignores the statutory 
provision which truly governs here. Not subsection (1), 
but rather subsection (2) of section 2S-1115 of the Dis¬ 
trict Code is in point. Subsection (2) embodies the so- 
called warranty of merchantable quality: 

“Where the goods are bought by description from 
a seller who deals in goods of that description 
(whether he be the grower or manufacturer or not), 
there is an implied warranty that the goods shall be 
of merchantable quality.” 

And the warranty of merchantable quality, and not of 
fitness for a particular purpose, applies to the sale here 
involved. 
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Appellant’s pa -chase of the carton of Royal Crown 
Cola was a purchase “by description”. It is of no 
moment that a trade-name product was involved. In 
Ryan v. Progressive Grocery Stores, 255 N. Y. 3S8, 175 
X. E. 105 (per Oardozo, C. J.), the court implied a war¬ 
ranty of merchantable quality on a sale of a loaf of 
bread at a retail grocery even though the plaintiff cus¬ 
tomer had asked specifically for a loaf of “Ward’s 
Bread” and such a loaf was sold to her, “wrapped in a 
sealed package as it had come from the Ward Baking 
Company” (175 X. E. at 105). To the same effect is 
Boiti v. Venice Grocery Company, 309 Mass. 450, 35 X. E. 
2d 491 (a sale of “La Rosa” macaroni). As Judge 
Learned Hand said in McXeil rf Higgins Co. v. Czarni- 
kou'-Rienda Co.. 274 F. 397, 400 (S. D. X. Y.) (quoted 
approvingly by Mr. Justice Cardozo (then Chief Judge) 
in Ryan v. Progressive Grocery Stores, 255 N. 388, 
175 X. E. 105, 106-107): 

“Where the buyer specifies what he wants, he can, 
of course, not rely upon any superior knowledge of 
the seller that it will serve his purposes . . . But he 
may still insist that it must be of a quality which 
will pass in the market under that description, and 
he may rightly rely upon the seller to secure him 
such a quality.” 

We find no ruling directly holding that sales in a self- 
service retail store, where the customer himself selects 
the merchandise from the shelves, are sales “by descrip¬ 
tion”. However. Lasky v. Economy Grocery Stores, 319 
Mass. 224, 65 X. E. 2d 305, has been read as supporting 
such a rule: “the mere display of the goods by the 
storekeeper, they being labeled, imports a sale by de¬ 
scription and a consequent warranty of merchantability, 
and not only as to the contents but as to the container.” 
Anno. (1947) 168 A. L. R. 389, 399. 

We can conceive of no reason why such sales in self- 
service stores—once the sales are consummated by actual 
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payment—should be viewed any differently from sales 
over the counter. The considerations of public policy 
which Judge Stephens so carefully examined and so 
ably reviewed in Cushvng v. Rodman, 65 App. D. C. 258, 
82 F. 2d 864, and which led this Court there to accept 
the more liberal Massachusetts-New York rule of war- 
rantv liability, are equally persuasive in self-service as in 
other establishments. Certainly, the “social interest in 
the individual safety” (id. at 263) is no less, and the 
burden which would be imposed on the grocer by a war¬ 
ranty of merchantable quality not more “unduly harsh’’ 
(id. at 264) in the case of the self-service store than 
they are in the case of the over-the-counter establish¬ 
ment. With advances in merchandising, the latter are 
more likely to be the smaller, independent grocery stores, 
less able than their self-service neighbors to bear the 
financial burdens of liability. Moreover, to constrict the 
warranty in self-service establishments would be in a 
sense to put a premium on decreasing service to the 
consuming public, for in such stores, the customer must 
gather his purchases himself, in contrast to the tradi¬ 
tional grocery, where the merchant attends personally to 
the customer’s wants. 

These same policy considerations, which inspired this 
Court’s decision in Cushing v. Rodman, supra, dictate j 
extension of the implied warranties, heretofore widely 
applied to sales of foods of many kinds and varieties, 
to the containers in which those foods may be packaged. 
Though it was “inclined to feel” that the warranties 
should not cover containers, the trial court unfortunately 
failed to tell us why it was so inclined. We know of no \ 
reason, in logic, experience, or policy for such an ex¬ 
ception to the general rule of liability. 

The container—the carton in this case—is obviously 
sold and purchased at the same time as are its contents. 
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The record (R. 21 A) makes it plain—if demonstration 
were necessary—that bottle-carrying cartons were de¬ 
signed to supplv and are continuously represented as 
affording a more convenient and economical method for 
transporting bottled beverages; the cartons are promi¬ 
nently displayed, and the customer is induced, by such 
display and otherwise, to buy six bottles at one time. 
When he buys the carton of cola, he buys the entire pack¬ 
age—carton, bottles, and beverage. 

But, even if one given to hypertechnical, conceptual 
legal verbalism were to insist that only the contents are 
sold to the customer, and not the carton, that would be 
of no significance so far as warranty liability is con¬ 
cerned. For, as was noted more than a score of years 
ago, the pertinent provisions of the sales acts imply a 
warranty not only as to goods sold or agreed to be sold 
but also as to * ‘goods supplied under a contract to sell or 
a sale”. Geddling v. Marsh, [1920] 1 K.B. 66S. 5 In 
Geddling, a retailer was allowed to recover on a breach 
of warranty where a bottle of mineral -water burst and 
injured the retailer, even though the bottle had been fur¬ 
nished to the retailer on a deposit and return arrange¬ 
ment. See, also. Cooper v. Newman , 11 N.Y.S. 2d 319 
(City Ct., N.Y.). 

As Geddling, supra, indicates, the English courts have 
held that the implied warranty of merchantable quality 
does extend to containers as well as to their contents. 
The leading case in that jurisdiction is Moretti v. Fitch 
& Gibbons, [1928] 2 K.B. 630, where the plaintiff asked 
specifically for and purchased a bottle of Stone’s ginger 


3 The emphasis is ours, and the language is that in the Uniform 
Sales Act, that is, section 28-1115 of the District of Columbia 
Code, supra, pp. 5-6. The provision dealt with in the Geddling 
case is the like provision found in section 14 of the English Sales 
of Goods Act, 1893. 
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wine at a licensed public house. When, arriving home, 
he tried to open it in the usual manner, the neck came 
away from the bottle, the bottle fell to the ground, and 
the plaintiff’s left hand was cut. Judgment for the plain¬ 
tiff was affirmed: . . there was here a sale of goods, 

namely, this bottle of Stone’s ginger wine, by descrip¬ 
tion . . . therefore, according to the provisions of s. 14, 
subs. 2, of the Sales of Goods Act, 1893, there was an 
implied condition that the goods should be of merchant¬ 
able quality”, (id. at 641-642). 

The Massachusetts courts have likewise extended the 
warranty of merchantable quality to the container. In 
Ponlos v. Coca-Coin Bottling Co., 322 Mass. 386, 77 N. E. 
2d 405, a retailer recovered damages for personal injuries 
suffered when a bottle of Coca-Cola broke as he was put¬ 
ting it into the cooler. The court held that “there is an 
implied warranty of the merchantability of goods sold ac¬ 
cording to trade name” and that “the implied warranty 
of merchantability applies to the bottle as well as to the 
contents.” (id. at 407, 408). Cf., also, Lasky v. Economy 
Grocery Stores . 319 Mass. 224, 65 N. E. 2d 305. 

In New York, too, the implied warranty of merchant¬ 
able quality is held to extend to container as well as 
contents. Haller v. Rndmann, 249 App. Div. 831, 292 
N.Y.S. 5S6, affirmed a judgment granted to a customer 
against a retail druggist for damages sustained when she 
cut her linger on the broken thread of a bottle which she 
had purchased and whose cap she was unscrewing: 
“. . . the bottle is just as much a part of the sale as its 
contents . . ., and where, as here, the defect was latent 
and inspection impossible unless the cap was removed, 
the law casts the burden on the seller, who may vouch 
in the manufacturer if the latter was to blame . . .” 
(id. at 587). Accord: Bitter v. Ehrlich, 152 F. 2d 181 
(C.C.A. 2) (sale of cartons of eggs: “There was an im¬ 
plied warranty of quality, which included the condition 
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of the cartons, since both parties knew that the eggs 
were to be resold in cartons by plaintiffs . . 152 

F. 2d at 183); and Cooper v. Newman, 11 N.Y.S. 2d 319 
(City Ct. N.Y. County) (explosion of bottle of syphon 
water: ‘‘whether or not the bottle was sold with the 
water, or subject to a refund of deposit on return, the 
fact remains that the container was an essential part of 
the transaction.”) 

And, finally, the Connecticut courts, in Naumann v. 
TV elite. Brewing Co., 127 Conn. 44, 15 A. 2d 181, have 
aligned themselves with the English, Massachusetts, and 
New York rule. 

There are a few decisions to the contrary, but, as Pro¬ 
fessor Williston remarks, it is the rulings importing lia¬ 
bility" which “seem sound.” 1 Williston on Sales (rev. 
ed., 1948) $ 231, p. 592/ 


4 Crandall v. Stop & Shop, 288 Ill. App. 543, 6 N. E. 2d 685, and 
Poplar v. Hochschild, Kohn & Co., 180 Md. 389, 24 A. 2d 783, have 
been cited contra. In Crandall, the court says (6 N. E. 2d at 
689): “. . . it would be unreasonably burdensome to attach such 
warranty [of merchantable quality or fitness for use] to the con¬ 
tainer of foodstuffs sold, and thus, in effect, make the retail seller 
of every bottle of pop or carbonated beverage, in the manufacture 
of which he has no part, an insurer against damage from explosion 
of such bottle.” This argument, frequently advanced by the oppo¬ 
nents of warranty liability, is of course equally applicable to foods 
as to their containers. It was quite effectively put to rest by Mr. 
Justice Cardozo, in Ryan v. Progressive Grocery Stores, 255 N. Y. 
388, 175 N. E. 105, where he remarked, inter alia, that though 
the “burden may be heavy”, it “is one of the hazards of the busi¬ 
ness” (175 N. E. at 106) and noted that—“In such circumstances, 
the law casts the burden on the seller, who may vouch in the 
manufacturer, if the latter was to blame. The loss in its final 
incidence will be borne where it is placed by the initial wrong.” 
When the argument was again advanced before this Court, it was 
once more rejected, in part on Mr. Justice Cardozo’s rationale. 
Cushing v. Rodman, 65 App. D. C. 258, 261; 82 F. 2d 864. 

In Poplar, recovery was denied for injury caused when the plain¬ 
tiff cut her finger on a large metal star fixed to the lid of a box 
of cosmetics which she was trying to open. The Maryland court 
held that the implied warranty of fitness for particular purpose 
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In the light of this experience, there can be no doubt 
what rule will be applied in this jurisdiction. In Cushing 
v. Rodman, 65 App. D. C. 258, 82 F. 2d 864, the Court 
cited Morelli v. Fitch, [1928] 2 Iv.B. 636, with approval 
and, after careful consideration of all pertinent decisions 
in the English and American courts, deliberately chose 
to follow the more liberal Masschusetts-New York rule. 
The rationale on which that liberal rule is based and 
which was so fully enunciated by this Court in Cushing 
is as persuasive- for applying the warranty of merchant¬ 
able quality to containers as for applying it to foods. 
There is neither logic nor policy for applying it to the 
one and denying its application to the other. 

Once accept the view—the only correct one, in our judg¬ 
ment—that on a sale of a container of food, the warranty 
of merchantable quality, referred to in section 28-1115(2) 
of the Code (supra, p. 6), applies to the container as 
well as to its contents; it inevitably follows that, on the 
sale here involved, appellee impliedly warranted that the 
carton, as well as the cola contained in the bottles, was 
of merchantable quality. That is, that the carton would 
safely carry the six bottles of "Royal Crown Cola which 
it was designed to carry and which were in it when it 
was sold to appellant. j 

The question whether the implied warranty was actually 
breached becomes one of fact and, therefore, for the jury. 
And clearly, there was sufficient evidence of such a breach 
here to go to the jury. The trial court was quite rnis- 


did not apply to the box, since the only purpose for which the box 
was sold was for toilet and beautifying use. Although no specific 
reference was made to the warranty of merchantable quality, the 
court distinguished this case from the Morelli and Geddling de¬ 
cisions on the ground that there was no latent or concealed defect 
here; that the defect rather was one which would have been re¬ 
vealed by the plaintiff’s examination: and that, consequently, by 
express statutory provision, an implied warranty was excluded. 
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taken when it suggested that even as to a warranty un¬ 
dertaken by him, the “seller is not a guarantor or an 
insurer” (R. 23A). 5 To the contrary, when the Uniform 
Sales Act imputes warranties to a seller—as it did in 
this case—it does make him a guarantor or an insurer. 
“. . . Liability in warranty is not predicated upon negli¬ 
gence hut is absolute . . Cushing v. Rodman, 65 App. 
D. C. 25S, 264, 82 F. 2d S64. To make out a case of a 
breach of warranty, a complaining party need not estab¬ 
lish want of care: he is “only required to prove the pur¬ 
chase of the food [or the container], its unwholesomeness 
[or other defective quality], and resulting injury.” Lohse 
v. Coffeg . 32 A. 2d 25S (Mun. Ct. App.). 

Appellant has obviously satisfied these requisites. She 
has proved that she purchased the carton of Royal Crown 
Cola. She has proved that the carton tore or broke 
without any unusual handling on her part—from which 
evidence, certainly, a jury might reasonably infer that 
the carton was defective. And she has proved the result¬ 
ing injury. The court below believed that, in addition, 
she had to offer proof of a particular defect in this very 
carton. But, even as a “syphon bottle that explodes 
through no fault of the user, after it is filled with aerated 
water, is unfit for the purpose for which it was made 
and is unmerchantable” (Cooper v. Newman, 11 N.Y.S. 
2d 319, 320): so, a carton which gives way and tears or 
breaks through no fault of the user, while it is filled with 
the six bottles which have been sold with it, is unfit for 


5 It may be superfluous to consider the trial court’s error in 
this respect, for we must keep in mind that the court was re¬ 
ferring to the warranty of fitness for particular purpose and not 
to the warranty of merchantable quality. In either case, how¬ 
ever, the trial court’s standard of proof was wrong. What the 
court was doing was importing into the field of warranty liability, 
considerations of reasonableness which have a place only in deter¬ 
mining liability for negligent conduct. 
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the purpose for which it was made and for which it was 
sold and is consequently not of merchantable quality. 
It is unnecessary to offer direct and positive evidence as 
to the particular defects; the circumstantial evidence that 
the carton failed to perform its announced and recognized 
function is quite enough to go to the .jury. Lohse v. 
Coffey, 32 A. 2d 258 (Mun. Ct. App.); cf. Christie v. 
Callahan, 75 App. D. C. 133, 147-148, 124 F. 2d 825. 

The trial court was, therefore, plainly in error when 
it directed a verdict for appellee on the count of breach 
of warranty. And the judgment entered on that verdict 
must be reversed. 

2. The Trial Court Erred When it Barred Appellant 
From Adducing Expert Testimony That it Was Generally 
Known in the Trade That Cartons Such as That Here 
Involved Were Unsafe. Had Such Testimony Been Ad¬ 
mitted, There Would Have Been Sufficient Evidence of 
Negligent Conduct by Appellee to Go to the Jury. 

The First Count of the complaint alleges that appellee 
was negligent in selling and delivering the carton of 
Royal Crown Cola to appellant (R. 1A). The trial court 
disposed of that count even more summarily than it did 
the count alleging breach of warranty: “There is no 
evidence in this case of any negligence, in either the 
manufacture of the carton by the manufacturer, or in its 
use by the defendant.” (R. 22A). 

Unquestionably, the record, as it now stands, discloses 
no evidence of negligence. But that is only because the 
court, erroneously and quite improperly, excluded just 
such evidence when appellant sought to offer it. 

Appellant called as one of her witnesses the vice-presi¬ 
dent in charge of operations for the Pepsi-Cola Bottling 
Company of Washington, who was “familiar with the 
type of cartons that are used for the sale of Royal Crown 
Cola” (R. 17A-18A). He testified that bottle-carrier car- 
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tons for the sale of cola had been in use since 1935 or 
1936 (R. ISA). But when he was asked to relate his 
experience with respect to the use of such cartons and 
sought to state Ike reasons why the use of “many, many 
paper or kraftboard cartons” had been “discarded”, ap¬ 
pellee objected, and the court sustained appellee’s objec¬ 
tion (ibid.) Similarly, when appellee inquired as to the 
displacement of certain cardboard cartons by other and 
presumably more safe bottle-carriers, the court again 
barred “this whole line of questioning” (ibid.). 

Limited as it was by the court’s rigorous rulings, the 
sparse record unfortunately does not disclose just how 
the expert called would have testified. It is plain, how¬ 
ever, that the exclusion of his testimony seriously af¬ 
fected the substantial rights of appellant. Although ap¬ 
pellant made no formal offer of proof, such as provided 
by Rule 43(c) of the Federal Rules of Civil Procedure, 
“it was not an absolute condition upon availing . . . 
[herself] of the error ...” Meaney v. United States, 
112 F. 2d 538 (C.C.A. 2, per L. Hand, C. J.); see, also, 
Hoffman v. Palmer, 129 F. 2d 976, 994 (C.C.A. 2), afFd. 
318 U. S. 109: cf. Sorrels v. Alexander, 79 App. D. C. 
112, 142 F. 2nd 769. The record, such as it is, makes it 
clear what was intended to be elicited from the witness. 
He was called to testify as to whether cartons such as 
that here involved were considered safe in the trade (R. 
10A-11A): whether they were “discarded” (R. 18A); and, 
if so, why (ibid.). 

It is reasonable to assume, had Mr. Schwartzman been 
permitted to testify, that he would have stated that the 
type of paper carton in use by the Royal Crown Cola 
people and sold by appellee to appellant was of a de¬ 
fective design or construction and incapable of safely 
carrying the six bottles or cola for which it was osten¬ 
sibly designed and together with which it was sold; that, 
as a result of such defective design or construction, many 
of such cartons were tearing, leading to numerous acci- 
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dents and consequent litigation; that it was generally 
known and accepted in the trade, among bottlers and re- | 
tail dealers alike, that the use of such cartons was dan¬ 
gerous; and that, because of the dangers attendant to the 
use of such cartons, other and safer carriers were then 
being substituted. It is noteworthy that little more than 
a week later, in the very same court, and before the same 
judge, testimony of that very nature was offered and re- 1 
ceived, in an action to review a ruling of the Commis¬ 
sioner of Patents with respect to an application for pat- 1 
ent of a carton bottle-carrier. Lebold et al v. MarzaU [ 
Civil Action No. 3483-50, United States District Court 
for the District of Columbia.® 

Of course, such evidence, had it been admitted, would 
not have been conclusive of negligence. But it eertainlv 
would have been enough, absent countervailing evidence,, 
to permit a jury to infer that appellee had been negligent. 

It must be kept in mind that appellee was not charged j 
with negligence in the design or manufacture of the de¬ 
fective carton. The complaint was that appellee was 
negligent “in selling and delivering said carton” to ap- 

6 The issue in the patent litigation was whether the claim of 
invention—a paper bottle-carrier in which the handle is so con¬ 
structed that it does not extend above the top of the bottles—was 
anticipated and thus covered by prior patents. The evidence was 
that cartons previously in use, with handles which extended above 
the top of the bottles, had proved too weak to bear the weight of 
six bottles of cola and so prone to break and dangerous to use that 
they had since been discarded by the industry. (See, particularly, 
the testimony of Samuel N. Lebold and Charles H. Berry, October 
22, 1951). And the very trial court which barred the expert testi¬ 
mony in our case there said: l 

“I am going to make a finding that the low-handle carrier 
is far superior to the high-handle carrier. I think you intro¬ 
duced enough evidence to require me to make such a finding, 
and I am willing to make it.”) 

Of course, the record in the Lebold case does not bind the parties 
here. We refer to it merely as indicative of the nature of testi^ 
mony which appellant’s expert witness might have been expected 
to give had he been permitted to do so. 
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pellant (R. 1A). Obviously, if it was generally known 
in the trade that there had been manv failures of car- 

y 

tons such as that here sold to appellee; that such cartons 
were defective; that, consequently, they were dangerous: 
the jury might well have inferred that appellee—a large 
chain retail grocery concern—also knew those facts. And, 
having such knowledge, that it was negligent when it con¬ 
tinued to sell such cartons of Royal Crown Cola without 
prior inspection or warning. (There was, of course, no 
evidence here that either inspection or warning had pre¬ 
ceded the sale to appellant). 

Therein lies the error of the trial court. The evidence 
which appellants sought to elicit through her expert wit¬ 
ness was in all respects proper. The admission of such 
testimony did not depend, as the trial court mistakenly 
assumed, on whether this case was or was not one for 
application of the res ipsa loquitur doctrine (R. 22A). In 
either case, the testimony was admissible if from it one 
could have reasonably inferred negligent conduct by ap¬ 
pellee. And, as we have shown, such an inference was 
eminently reasonable, there being no countervailing evi¬ 
dence in the record. 

As Mr. Justice Rutledge, when a judge of this court, 
so aptly put it in Christie v. Callahan, 75 U. S. App. D. C. 
133, 147-148, 124 F. 2d 825, 827: 

“. . . Generally speaking direct and positive testi¬ 
mony to specific acts of negligence is not required to 
establish it. Circumstantial evidence is sufficient, 
either alone or in combination with direct evidence. 
Circumstantial evidence may contradict and overcome 
direct and positive testimony. The limitation on its 
use is that the inference drawn must be reasonable. 
But there is no requirement that the circumstances, 
to justify the inferences sought, negative every other 
positive or possible conclusion. The law is not so 
exacting that it requires proof of negligence or cau¬ 
sation by testimony so clear that it excludes every 
other speculative theory.” 
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But the trial court here was “so exacting.’’ The trial 
court here did in effect require that appellant offer 
“direct and positive testimony to specific acts of negli¬ 
gence”, evidence which would ‘‘negative even.* other posi¬ 
tive or possible conclusion.” Appellant described the 
carton; she drew a sketch of it for the jury; she testified 
that she had merely lifted it from the counter and walked 
away from the checkout counter, that she had not mis¬ 
handled it in any way, that she had not swung it around, 
jerked it, or done anything to cause it to come apart, 
that, nevertheless, the carton came apart, the body falling 
to the floor, the handle remaining in her hand. (R. 9A- 
11A-12A). Surely it was reasonable to deduce from such 
testimony that the specific carton involved was defective. 
Then, appellant sought to prove, through her expert wit¬ 
ness, that it was common knowledge in the trade that such 
cartons were defective and thus to establish a basis for 
inferring negligence in appellee for failure to inspect the 
particular carton or to warn her as to its danger. The 
court refused to permit her to adduce such proof, insist¬ 
ing that more direct and concrete evidence was necessary. 
(R. 20A): 

“For instance, if somebody had picked up the 
pieces of the carton, and from an examination of the 
pieces it could be shown that it was defective; that 
would be a different proposition.” 

Unhappily, however, appellant, her leg injured by the 
flying pieces of glass from the shattered bottles, had not 
stopped to pick up the pieces of the carton. And the 
specific carton had disappeared and was no longer avail¬ 
able (R. 20A). 

The very measure of proof which the trial court re¬ 
quired of appellant was vigorously rejected by the court, 
in Lohse v. Coffey, 32 A. 2d 258, (Mun. Ct. App. D. C.). 
There, where consumption of a portion of pie was alleged 
to have caused the plaintiff to become violently ill, the 
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defendant argued, inter alia, that the plaintiff had failed 
to make out a case because he had not proven by direct 
testimony that the food was contaminated. The appel¬ 
late court dismissed that contention summarily (32 A. 2d 
at 261): 

“Only the most litigious plaintiff would have had 
the presence of mind, in the throes of intermittent 
attacks of vomiting and diarrhea to arrange for labo¬ 
ratory tests and chemical analysis of his vomitus and 
excreta to be brought into court to prove his case. 
A man can hardly be expected to prepare a lawsuit 
while writhing on an ambulance stretcher or a hos¬ 
pital bed.” 

Similarly, appellant here should not have been required 
to have prepared her lawsuit by recovering the parts of 
the torn or broken carton when the bottles shattered and 
injured her leg. She too should have been permitted to 
make out her case by circumstantial evidence. The ex¬ 
clusion of such evidence by the trial court adversely af¬ 
fected her substantial rights. For that reason, as well, 
the judgment entered below on the directed verdict for 
appellee must be reversed. 

CONCLUSION 

For the foregoing reasons, the judgment entered for 
appellee in the District Court should be reversed and the 
ca.se remanded to that court for retrial. 

Respectfully submitted, 

Joseph D. Bulman, 

Attorney for Appellant 
S00 Woodward Building 
Washington, D. C. 

District 0158 

Of Counsel 

Harry I. Rand 
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IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

EDITH WILLOUGHBY, an infant, by her mother and 
next friend, Nan Willoughby, 

4425 Fourteenth Street, N. W., 

Washington, D. C., 

Plaintiff, 

vs. 

SAFEWAY STORES, INC., a corporation, 

1845 Fourth Street, N. E., 

Washington, D. C., 

Defendant. 

Civil Action No. 2414-^9 
Amended Complaint for Damages 

(Explosion of bottle of carbonated beverage.) 

By leave of Court first had and obtained, Plaintiff 
amends her complaint as follows: 

First Count 


1. The jurisdiction of this Court obtains by virtue of 
Title 11, Section 11-301 of the 1940 D. C. Code of Laws, 
as amended. 

2. On August 26, 1948, Plaintiff purchased groceries 
and other foodstuffs and beverages from a grocery store 
at 4409-11 Fourteenth Street, Northwest, in the District 
of Columbia, which was owned by the Defendant and 
operated by it through its agents, servants and 
employees. Included in said purchase was a cardboard 
carton containing six (6) bottles of a highly charged 
gaseous carbonated beverage known as “ Royal Crown 
Cola”. Said carton was in a worn, torn, dangerous and 
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otherwise unsafe and defective condition. Nevertheless, 
the Defendant, through its agents, servants and employees 
sold said defective and dangerous carton to the Plaintiff. 
As a result of the negligence of the Defendant in selling 
and delivering said carton to the Plaintiff, when she 
sought to carry said carton from the store premises, 
because of its worn, torn and defective condition, it fell 
to the floor and several bottles of the beverage ex¬ 
ploded. 

47 As a result of said explosion, several pieces of 
glass from the bottles lacerated the right leg of 
the Plaintiff seriously injuring her and permanently scar¬ 
ring her right leg. 

As a further result of said injuries, Plaintiff spent 
large sums of money for medicines, medical treatment 
and other expenses in the treatment of her injuries. 
Plaintiff has also suffered great mental and physical pain, 
and in the future will suffer great mental and physical 
pain. In addition, plaintiff has lost earnings that would 
normally accrue to her and in the future will lose earn¬ 
ings that would normally accrue to her. 

Second Count 

1. The jurisdiction of this Court obtains by virtue of 
Title 11, Section 11-301 of the 1940 D. C. Code of Laws, 
as amended. 

2. On August 26, 1948, Plaintiff purchased groceries 
and other foodstuffs and beverages from a grocery store 
at 4409-11 Fourteenth Street, Northwest, in the District 
of Columbia, which was owned by the Defendant and 
operated by it through its agents, servants and employees.! 
Included in said purchase was a cardboard carton con¬ 
taining six (6) bottles of a highly charged gaseous car¬ 
bonated beverage known as “Royal Crown Cola”, which 
Defendant, through its agents, servants and employees, 
impliedly warranted that the carton containing said bot- 
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ties of said “Royal Crown Cola” were in a carton that 
would permit the Plaintiff to safely carry said “Royal 
Crown Cola” with her. Defendant, through its agents, 
servants and employees, also impliedly -warranted that 
the bottles containing said “Royal Crown Cola” were 
in safe bottles and that it was safe for the Plaintiff to 
carry said bottles of “Royal Crown Cola” away in the 
said cardboard container that they had been delivered to 
the Plaintiff by the Defendant, through its agents, ser¬ 
vants and employees. Nevertheless, the Defendant, 
through its agents, servants and employees, sold said 
cardboard carton containing said bottles of said beverage 
to the Plaintiff when said carton was in fact unsafe and 
when said bottles of beverage were unsafe. As a result, 
when the Plaintiff sought to carry said carton contain¬ 
ing the bottles of beverage from the Defendant’s 
4S store, said carton with said bottles of “Royal 

Crown Cola” came apart and fell to the floor with 
several bottles of the said “Royal Crown Cola” explod¬ 
ing and injuring the Plaintiff. 

As a result of said explosion, several pieces of glass 
from the bottles lacerated the right leg of the Plaintiff 
seriously injuring her and permanently scarring her 
right leg. 

As a further result of said injuries, Plaintiff spent 
large sums of money for medicines, medical treatment 
and other expenses in the treatment of her injuries. 
Plaintiff has also suffered great mental and physical 
pain, and in the future will suffer great mental and 
physical pain. In addition, Plaintiff has lost earnings 
that would normally accrue to her and in the future will 
lose earnings that would normally accrue to her. 

WHEREFORE, Plaintiff demands judgment against the 
Defendant for the sum of Ten Thousand Dollars ($10,- 
000.00) besides costs of this suit. 
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Answer to Amended Complaint for Damages 

Comes now the defendant, Safeway Stores, Inc., a Cor¬ 
poration, by and through its attorney, Cornelius H. 
Doherty, and for answer to the amended complaint filed 
herein avers as follo-ws: 

1. The defendant admits that sufficient facts are 
pleaded to bring this matter wdthin the jurisdiction of | 
this Court. 

2. The defendant admits that the plaintiff was a cus¬ 
tomer in its store on the 26th day of August, 1948, but | 
denies each and every other allegation contained in the j 
said complaint and denies that the plaintiff w~as in any 
way injured or damaged by reason of any negligence of 
the defendant, its agents or employees. 

3. The defendant denies that it made the implied 
warranties alleged in the second count of the amended 
complaint and denies that the plaintiff was in any way 
injured or damaged by reason of any warranty made by 
or on behalf of the defendant. 

4. The defendant says that the plaintiff failed to exer¬ 
cise reasonable care for her owm safety and that her 
failure to exercise such care was the proximate cause of 
anv injuries so sustained. 

'__ I 

WHEREFORE, the defendant prays that the said com¬ 
plaint be dismissed with costs. 

i 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W.i 
Washington, D. C. 

Attorney for Defendant 
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Verdict and Judgment 


i This cause having come on for hearing on the 12th 
day of October, • 1951, before the Court and a jury of 
good and lawful persons of this district, to wit: 


1 . 

2. 

3. 

4. 

5. 

6 . 


Walter D. Henderson 7. 
Jack Weiner 8. 

Robert E. Fetner 9. 

Gorman E. Ward 10. 

Margaret J. Tart 11. 

Edith S. French 12. 


Eileen M. Harold 
Milton C. Montgomery 
Detroit Panned 
Russell L. Dillard 
Anna D’Epiro 
Henry B. Ajello 


who, after having been duly sworn to well and truly try 
the issues between Edith Willoughby, plaintiff and Safe¬ 
way Stores, Inc., defendant and after this cause is heard 
and given to the jury in charge, they upon their oath 
say this 12th day of October, 1951, that they find for the 
defendant against said plaintiff. 

i Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

Harry M. Hull, Clerk. 

By direction of 

Alexander Holtzoff 
Judge 

• • • • 
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Motion for a New Tried 

Comes now the plaintiff by her attorneys, and moves 
the Court to grant a new trial and for grounds therefor 
says: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evi¬ 
dence. 

3. The Court erred in directing a verdict for the 
defendant. 

4. And for other and further reasons to be advanced 
upon the hearing of this motion. 

/s/ Joseph D. Bulman 
Joseph D. Bulman 
Attorney for Plaintiff 
800 Woodward Bldg. 

DI 0158 

• • • • 


52 Filed Nov 16 1951 Harry M. Hull, Clerk 
Order Overriding Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by plaintiff, Edith Willoughby, for a new trial, 
it is this 16th day of November, 1951, ordered that said 
motion be, and the same is herebv overruled. 

Harry M. Hull, Clerk. 

By direction of 
Justice Alexander Holtzoff 

Judge 

• • • • 
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Notice of Appeal 

Notice is hereby given this 2Sth day of November, 1951, 
that Edith Willoughby, plaintiff hereby appeals to the 
United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on 
the 12 day of October, 1951 in favor of defendant against 
said plaintiff. 

/s/ Joseph D. Bulman 
Joseph D. Bulman 
Attorney for Plaintiff 

• • • • 

Edith Willoughby, 

the plaintiff, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

• • t • 

6 Q Sometime late in August, 1948, did you have 

occasion to go to a Safeway Store near your home? 
A Yes; I did. 

Q Where was this store? A Beg pardon? 

Q Where was this Safeway Store? A In the 4400- 
block of 14th Street, Northwest. 

Q Do you remember the date that you went there? 
A August 26, 194S. 

Q What was your purpose in going to the store? A 
To purchase a few groceries; also a carton of Royal 
Crown Cola. 

Q Will you tell us, please, what happened after you 
got to the store? A As T was ready to approach the 
checking-out counter, I had two or three small grocery 
items and a carton of Royal Crown Cola; when I came 
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up to the cheek counter, lifted these groceries from the 
basket, myself. 

THE COURT: Will you speak slower and more dis¬ 
tinctly. 

A (Continuing) As I came up to the checking-out 
counter, I lifted the few items of groceries and the 
Royal Crown— 

THE COURT: I asked you to speak a little slower. 

A (Continuing) —I lifted the few items of groceries 
and the Royal Crown carton, myself, onto the carton. 

The checker checked me out, put the few gro- 
7 ceries in a hag. I picked up the bag of groceries 
in my left arm, picked up the carton of Royal 
Crown Cola in my right hand. I took about three or 
four steps leaving the checking counter toward the front 
door of the Safeway. 

Before I reached the front door, this carton fell awav 
from the handle. I was still holding the handle of the 
carton. The bottle broke. I don’t know whether it was | 
one bottle or several bottles: anyway, glass struck my 
right leg, in the calf. 

The manager of the Safety rushed up and asked me— 1 

THE COURT: Will vou read the last answer? 

(The answer of the witness, as above recorded, was | 
read by the reporter.) 

A (Continuing) After the carton had fallen away 
from the handle, the manager of the Safetv Store came i 
up to me and asked me if I was all right. Well, there 
was a crowd of people there, and I was in a hurry to 
get home: I said T was all right, and that I would re¬ 
turn for another carton. He did offer to give me 
another carton to take home with me, but I told him No, 
that I would return within a short while and pick up 
the carton, myself. 

By the time I reached my home, I noticed that the leg I 
was bleeding very rapidly. It appeared as though a 
piece of glass still remained in the leg. My father was 


home, and he suggested that he take me to a neigh- 

8 borhood doctor. X went to the doctor and he 
advised me that the leg— 

MR. DOHERTY: I object. 

THE COURT: Sustained. 

BY MR. BAKER: 

Q Miss Willoughby, you lifted the carton from the 
carrier, or whatever it was in the store, and placed it on 
the counter? A Yes, sir. 

Q Did you mishandle that carton of Cola in any way? 
A No, sir. 

Q Did you swing it around? A No, sir. 

Q Did you jerk it? A No, sir. 

Q Did you do anything to cause it to come apart? 
A No, sir. 

Q You merely lifted it from the counter and walked 
away from the checkout counter: is that correct? A 
Yes, sir. 

Q Do you remember what happened to the carton 
that came apart? A I left the store, and the carton 
remained on the floor. 

Q You say, all that was left in your hand was 

9 the handle of the carton; is that correct? A Yes, 
sir. 

Q And the rest of it had fallen to the floor? A Yes, 
sir. 

Q Could you describe the carton for us? 

I am going to ask the Court if we could have the 
blackboard in order to draw a diagram, or a piece of 
paper. 

THE COURT: You may have the blackboard, but I 
don’t see the purpose of it in a case like this. Every¬ 
body knows, I presume, what a carton in which bottles 
are carried looks like. However, if you think there is 
anv advantage in having the blackboard, I will order one 
brought in. 
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MR. BAKER: Yes, sir; I think there is an advantage, 
because I think the evidence will tend to show that there 
are different cartons. 

THE COURT: The best way would be to have a 
sample carton here as an exhibit. 

MR. BAKER: Unfortunately, sir, the cartons which 
were then in use at that time are no longer in existence. 

THE COURT: You mean the present cartons are 
different? 

MR. BAKER: Yes, sir. 

THE COURT: Will you get a blackboard, please, Mr. 
Marshal? 

Will counsel come to the bench. 

(Thereupon counsel approached the bench, and 
10 conferred with the Court in a low tone of voice, 
as follows:) 

THE COURT: Gentlemen, I want to make a sugges¬ 
tion, for the benefit of both sides, that you, Mr. Doherty, 
produce a sample carton that can be offered in evidence. 
Do you have any? 

MR. DOHERTY: No. I was under the impression 
they had taken it; we do not have it and don’t have any¬ 
thing to do with it. 

THE COURT: I thought, maybe, in one of your 
client’s stores, you would have a sample carton. 

^MR. DOHERTY: We could send out and get a car¬ 
ton, but it is a little different from the ones used at that 
time. 

MR. BAKER: I have sample cartons in my brief 
case, but they are different from the ones used at that 
time. 

MR. DOHERTY: But the substance is there; that is, 
the same patent effect is there. 

THE COURT: I am not going to tell counsel how to 
try their case; you have a right to try the case in vour 
own way. 
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MR. BAKER: I appreciate the Court’s suggestion, 
and I realize what you have in mind, and I have made 
a good deal of effort to get one. 

MR. DOHERTY: Can’t you take the carton which 
you have and show the difference in it? Really, 
1112 there isn’t any substantial difference. 

The Court: You know it takes a pretty good 
artist to be able to draw a diagram of a carton. 

MR. DOHERTY: I couldn’t do it. 

THE COURT: I couldn’t. Can Miss Willoughby draw 
a carton? 

MR. BAKER: The present carton they use is one 
which has been strengthened considerably, and has a 
four-plv handle, where previously there was only two. 

THE COURT: That is not admissible, you under¬ 
stand that, to show the difference. 

MR. BAKER: I understand that. 

• • • • 

13 Q Miss Willoughby, will you come to the black¬ 
board, please, and stand over here on the left side, 
and draw for the Court and jury the type of carton. 

14 (The witness proceeded to the blackboard and 
placed a drawing thereon.) 

BY MR. BAKER: 

Q What would this represent? I am pointing now* to 
the top of the exhibit. A This is the handle here, and 
the slot right here, in which your fourth finger wrapped 
around. 

THE COURT: You will have to talk louder. Would 
you mind repeating? 

A (Continuing) This is the handle. This little slot 
right here is where your fourth finger wmuld grab that 
handle. 

BY MR. BAKER: 

Q "Would you draw for the Court and the jury the two 
pieces of the exhibit, or the carton, after it fell? A The 
portion remaining in my hand? 
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Q That’s right; the portion that remained in your 
hand, and the portion that went to the floor. A This is 
the handle of the carton, which remained in my hand and 
appeared as though it had broken away from the carton 
on the side. 

Q And the remainder of the carton fell to the floor? 

A Yes. 

Q With its contents of bottles; is that correct? A 
Yes, sir. 

MR. BAKER: Take the stand, please. 

15 (Thereupon the witness resumed the stand.) 

BY MR. BAKER: 

Q When you left the Safety Store, where did you go? 

A I went to my apartment, which is on the corner of 
the same block in which the Safeway Store is located. 

Q What, if anything, did you do when you got to your 
apartment? A Well, T was entering the apartment build¬ 
ing; I could feel blood running down my leg. By the 
time I reached my apartment, it had bled rather rapidly, j 
I was wearing socks, and it completely covered the sock j 
I was wearing, and it looked as though glass had still i 
remained in the leg. 

Q Would you show the Court and show the jury on 
your leg where the cut was, and its approximate length? 

A It is in the shape of an “S”; I would say it is about 
two inches. Wearing hose, it is not too clear. 

MR. BAKER: May the record show that the witness j 
has pointed to the calf of her right leg? 

BY MR, BAKER: i 

Q What then, if anything, did you do with regard to 
the wound? A T didn’t know what to do. My father 
was there in the apartment. I called him to look at it. 

He suggested that— 

MR. DOHERTY: T object to anything that was said, j 
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THE COURT: Objection sustained 

16 BY MR. BAKER: 

Q Let me change the question and ask you if 
sought any medical attention for your injury? A Yes; 
I did. 

Q Where did you go for that medical attention? A 
Approximately two or three blocks from my apartment 
building to a medical doctor. 

Q Who was the doctor? A Dr. Ceppos. 

Q Did you get any treatment from Dr. Ceppos? A 
Yes; I did. 

Q WTiat did he do for you? A He asked if I had 
ever had an operation. I said No. He asked if I had 
stitches, and I said No. He said the leg was bleeding 
very rapidly; that he would have to sew it without 
numbing the leg. 

Q Did he sew it? A Yes; he did. 

Q Did he put stitches in it? A Yes; he did. 

Q Do you know how many stitches he put in? A I 
think it was four. 

Q Did he do anything else for you at that time? A 
No; not at that time. 

Q And when you left—did you leave the doc- 

17 tor’s office? A Yes; I did. 

Q And then where did you go? A I returned 

home. 

Q Were you employed at that time, Miss Willoughby? 
A Yes: I was. 

Q WTiere were you employed? A General Outdoor 
Advertising Company. 

Q As what? A Stenographer. 

• • • • 

18 MR. BAKER: I will concede that the Royal 
Crown Cola manufactures and delivers to them. 

THE COURT: Both the bottles and the cartons? 
MR. BAKER: Surely. 
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• • * • 

19 BY MR. BAKER: 

Q Did you lose any time from work because 
of this injury that you have just described? A Yes; I 
did. 

Q At the time of the accident, how much time did 
you lose from work? A At the first occurrence of this 
cut? 

Q Yes. A One day. 

Q Prior to the time that this accident occurred, had 
you been active in sports of any sort? A Yes, sir. 

Q Would you tell us what those sports were? A 
Well, bowling, swimming, bicycling, tennis, badminton, 
skating, baseball,—just about every active sport that 
there is. 

Q After the happening of the accident, were these 
athletic activities restricted? A Yes, sir; they were. 

Q Why were they restricted? A Because of the 
extra use of this leg, other than what I really had to use 
it for, caused pain. 

Q Can you tell us whether or not the injury, itself, 
at the time you received it, was painful? A Yes; 

20 it was. 

Q Did that pain persist? A Yes; it did. 

Q For wdiat period of time? A Well, it never let 
up, really, until April, 1950, when I had an operation. 

Q After you first saw Dr. Ceppos for this injury, 
wdien it occurred, did you go back to see him again? 
A Yes; I did. 

Q When did you go back to see him? A Approxi¬ 
mately three days after the first day he had treated it, 
for a redressing. 

Q And after that did you see him again? A Yes; 
I did. I imagine a month or so had passed. I com¬ 
plained of the pain to him and he recommended that I 
apply heat. 

Q Did you do that? A Yes, sir; I did. 
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Q Was the pain relieved? A No; it was not. 

Q Did the pain continue? A Yes; it did. 

Q For what period of time? A Up until the time 
I had an operation for the purpose of relieving the 
pain. 

21 Q When did you have that operation? A In 
April, 1950. 

Q Who performed the operation? A Dr. Arthur 
Dick. 

Q Between the time that this accident occurred, in 
August, 194S, and the time of the operation in April, 
1950, would you tell us whether or not you had any 
discomfort in that leg? A Yes; I did. 

Q Would you describe it, please? A The scar, it¬ 
self, gave me a considerable bit of disiomfort. It felt 
thin—I had the feeling of it splitting open. Inwardly, 
inside the leg, I had sharp pains that would run up and 
down the leg, up as far as the thigh. 

Q Did you see any other doctor, other than Dr. Cep- 
pos and Dr. Dick? A Yes. I saw Dr. Michael De Vito. 

Q When did you see Dr. De Vito? A I think it w~as 
the latter part of 1949. 

Q Did he treat you? A No; he did not. 

Q What did he do? A He looked at the leg; he 
measured the scar: he said— 

MR. DOITERTY: I object to what he said. 

22 THE COURT: Objection sustained. 

BY MR. BAKER: 

Q Just tell us whether or not he treated you or exam¬ 
ined you. Miss Willoughby? A He examined the leg. 

Q And that was all? A Yes, sir. 

Q Do you know whether or not Dr. De Vito is still 
alive? A Dr. De Vito has passed away. 

Q After that, you went to see Dr. Arthur Dick? A 
Yes, sir. 

Q When did you first see Dr. Arthur Dick? A In 
the early part of 1950, January or February. 
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Q Did he examine your injury? A Yes; he did. 

Q What was your complaint at that time, when you 
first went to see Dr. Dick, in February, 1950? A That 
the scar felt at all times like it was going to split open; 
also, that I had pain inwardly. 

Q And did he treat you for your complaint? A He 
suggested an operation. 

0 Was an operation performed? A Yes, sir. 

23 Q Where and when was it performed? A 
Georgetown University Hospital, April 22, 1950. 

Q Who performed it? A Dr. Arthur Dick. 

Q Can you describe what the operation was, if yon 
know, or just tell us as best you know what Dr. Dick 
did for you at that time? A Dr. Dick made a new scar, 
one that would eliminate that feeling of splitting open. 
He also said that it had been cut inwardly much deeper 
than what he had thought, and that I had cause to com¬ 
plain of the pain for the way it had healed, speaking of 
nerve tissue, and other medical terms that he used. 

Q How long did you stay in Georgetown Hospital? 
A Five days. 

Q And then you returned home? A Yes, sir. 

Q When you returned home, did you immediately 
return to work? A No, sir: I did not. 

Q When did you return to work after you came back 
from the hospital? A The latter part of Way, 1950. 

0 So that the total time that you were away from 
your work was approximately how many days, for what 
period of time? A T would say, a good month, off¬ 
hand. 

24 Q Since the operation on your leg for this in¬ 
jury, what has boon tho eondition of your leg? 

A There has been a tremendous improvement in the 
scar, itself. It has eliminated that feeling of coming 
open. The pain is not the same: it is not exactly a 
pain, it is like a nerve throbbing every once in a while, 
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and it isn’t too frequent, not half as bad as what it 
was before this operation. 

Q Are you now able to resume any of the athletic 
activities that you engaged in prior to the time that this 
accident occurred? A Yes, sir; I am. 

• • • • 

25 Q Miss Willoughby, how old are you now? A 
Twentv-three years old. 

• # • • 

31 Bernard Schwartzman, 

was called as a witness by the plaintiff, and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. BAKER: 

Q Mr. Schwartzman, when you talk, would you please 
keep your voice up, so that the Judge as well as the 
jurors and Mr. Doherty can hear you. 

32 Please state vour name. A Bernard Schwartz¬ 
man. 

Q Where do you live? A 1424 Whittier Place, 
Northwest. 

Q Are you enrnloved? A Yes; I am. 

Q By whom? A Pepsi-Cola Bottling Company, of 
Washington. 

Q How long have you been employed by the Pepsi¬ 
Cola Company of Washington? A Since 1939. 

Q And what have been your duties in connection with 
your occupation? A I started at the very, very bottom 
of the business and worked on up to the position T hold 
today. 

Q What position do you hold today? A Wee-presi¬ 
dent in charge of operations. 
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Q Are you familiar with the manufacture and dis¬ 
tribution of Pepsi-Cola and comparable Cola’s! A Yes, 
sir. 

Q Such as the Royal Crown Cola? A Yes, sir. 

Q Are you familiar with the type of cartons that are 
used for the sale of Royal Crown Cola? A Yes, sir. 

33 MR. DOHERTY: If Your Honor please, I ob¬ 
ject to that question. 

THE COURT: This is a preliminary question. 

MR. DOHERTY: All right. 

BY MR. BAKER: 

Q Can you tell us what vour experience has been, Mr. 
Schwartzman, with regard to the use of these various j 
cartons? In other words, when did they come into use 
and how long have they been in use, and what types 
have been in use? A We have had paper, or what is 
commonly called cardboard, or kraftboard. We have had 
wooden cartons and we have had metal cartons. We | 
have discarded many, many paper or kraftboard cartons, 
because they were not— 

MR. DOHERTY: I object to that. 

THE COURT: Objection sustained. 

BY ;MR. BAKER: 

Q Over what period of time have cartons been in use 
in connection with the sale of bottles of Cola in cartons? 

A Sincp about 1935 or 1936. 

Q There have been cardboard cartons? A That is 
right. 

Q And there have been metal containers or metal 
cartons? 

MR. DOHERTY: T object to this whole line of ques¬ 
tioning. 

34 THE COURT: Objection sustained. I think 
yon have to come to grips with the issue in this 

case. 

BY MR. BAKER: 
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Q Assuming, Mr. Schwartzman, that Miss Willoughby 
went into a Safeway Store in August of 1948, and there 
purchased some groceries, along with a carton of six bot¬ 
tles of Royal Crown Cola; assuming that she wrent to 
the checkout counter in this Safeway Self-Service Store, 
and there paid for her groceries and Royal Crown Cola, 
and proceeded to leave the checkout counter, with the 
groceries in her left hand and the carton of Royal Crowrn 
Cola in her right hand; assume that she did not disturb 
the carton in any way by swinging it in the air, or 
damaging it in any way, or doing anything else wdiich 
would harm it; and assuming that she took two steps 
from the checkout counter, and the carton of Royal 
Crown Cola fell apart so that a portion of the carton 
fell to the floor, and the handle of the carton remained 
in Miss Willoughby’s hand, several bottles of the Cola, 
or one of the bottles of the Cola exploding: assuming 
that state of facts, can you tell us if that carton was 
defective or unsafe? 

MR. DOHERTY: I object. 

THE COURT: Objection sustained. 

MR. BAKER: Mav w’e approach the bench? 

THE COURT: Yes. 

(Thereupon counsel approached the bench and 
35 conferred with the Court, in a low’ tone of voice, 
as follows:) 

MR. BAKER: Tf the Court please, this man is sup¬ 
posed to be an expert witness as to the use of cartons. 
The purpose of bringing him here w r as for the purpose 
of eliciting from him a hypothetical question as to 
whether this carton w’as safe or not safe. 

THE COURT: T don’t think this is a matter for ex¬ 
pert testimony, and I don’t think anyone can tell, from 
the mere happening of the accident, that the carton was 
defective. 

You are trying, in a roundabout manner, to invoke the 
doctrine of res ipsa loquitur, which of course is not 
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applicable here. No; I don’t think that is a subject of 
expert testimony. I think you will have to show by some 
other testimony that there was a defect. 

You are trying to get expert testimony in, to the ef¬ 
fect that the mere happening of the accident leads to 
an inference that the carton was defective. I don’t think 
that is permissible. 

MR. BAKER: That is exactly right, if Your Honor 
please. 

THE COURT: I am going to sustain the objection. 

MR. BAKER: Can’t this witness testify as to the 
purpose of the carton and what they are designed for? 

THE COURT: That is a matter of common 
36 knowledge; the carton is to carry the bottles in. 

MR. BAKER: That is the purpose of the wit¬ 
ness, and if we can’t use him for that purpose— 

THE COURT: I will let you ask him what the car¬ 
ton is for, and he will state, to carry the bottles in; but I 
don’t see that that advances the case any. 

MR. DOHERTY: We concede that. 

MR. BAKER: There isn’t any testimony possible, to 
say that the carton was defective? 

THE COURT: That is your problem, and that is the 
difficulty in a case of this kind. 

MR. BAKER: I realize that. 

THE COURT: For instance, if somebody had picked 
up the pieces of the carton, and from an examination of 
the pieces it could be shown that it was defective, that 
would be a different proposition. 

MR. BAKER: They had the carton. 

MR. DOHERTY: That is pretty questionable. It is 
my understanding that you had it and that it was lost. 

THE COURT: If you thought they had it, you could 
have it produced under the discovery rule. 

MR. BAKER: Tt isn’t available, sir. 

THE COURT: Well, of course, that is unfortunate, 
hut T can’t let you infer a cause of action. 
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ME. BAKER: No, sir. 

37 THE COURT: I am convinced by the authori¬ 
ties that there is liability on the part of the retail 
store, but you have got to show some negligence or 
breach of warranty. 

MR. BAKER: This is the breach of warranty, that 
the carton was defective. 

THE COURT: You will have to show that the carton 
was defective, but you can’t show it by a hypothetical 
question. 

MR. BAKER: There isn’t any other way that I know 
of that we can show it, in the absence of the carton 
itself. 

THE COURT: I don’t know of any way you can 
show that it was defective, unless somebody had saved 
the carton, or pieces of it, and some defect could have 
been discovered. T am sorry, but T can’t wish a liability 
on the defendant. 

MR. BAKER: No, sir: we are not trying to do that. 

THE COURT: I understand: you are trying to do 
your best in a very difficult case, and I just have to 
adhere to the law. 

(Thereupon counsel resumed their places at the trial 
table and the following proceedings were had in open 
court:) 

BY MR. BAKER: 

Q Mr. Schw-artzman, can you tell us the purpose of 
these cartons, in connection with the sale of Cola, 
38 as such? A It is to accomplish the sale of an 
entire case instead of twenty-four individual sales 
which would comprise the twenty-four bottles in a case: 
it is accomplished by four sales, with six bottles in each 
carton. 

Q Are the cartons designed with the idea of being 
able to carrv these filled bottles? A Yes, sir. 

Q Can you tell us whether or not there has been any 
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difficulty heretofore in connection with the use of these 
cartons! 

MR. DOHERTY: I object to that. 

THE COURT: Objection sustained. 

BY MR. BAKER: 

Q Can you tell us, Mr. Schwartzman, how long card¬ 
board containers have been in use! 

MR. DOHERTY: He has already answered that. 

THE COURT: I think he has. I think he said, since 
about ’35 or ’36. 

MR. BAKER: I have no further questions. 

MR. DOHERTY: I have no questions. 

THE COURT: You may step down. 

• • # • 

43 THE COURT: Does the plaintiff rest! 

MR. BAKER: Yes; we will rest. 

THE COURT: Now, I will hear your motion. 

MR. DOHERTY: If Your Honor please, on the face of 
this, the defendant moves for a directed verd : ct on the 
ground, first, that no negligence is shown, and that the im¬ 
plied warranty does not apply in this case, on the testi¬ 
mony that has been introduced. 

THE COURT: I think I will announce my ruling in 
open court. 

(Thereupon counsel resumed their places at the trial 
table and the following proceedings were had in open 
court:) 

THE COURT: There is no evidence in this case of 
any negligence, in either the manufacture of the car- 

44 ton by the manufacturer, or in its use by the defend¬ 
ant. Negligence may not be inferred from the hap¬ 
pening of the accident, because this is not a case of the 
type in which the doctrine of res ipsa loquitur applies. This 
would seem to dispose of the first count of the complaint, 
which is based on negligence. 
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The second count is bused on breach of an implied war¬ 
ranty. This matter is governed by Section 1115, Title 28 
of the D. C. Code, which provides: 

“Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which the 
goods are required, and it appears that the buyer relies on 
the seller’s skill or judgment (whether he be the grower or 
manufacturer or not), there is an implied warranty that the 
goods shall be reasonably tit for such purpose.” 

There is a great doubt as to whether this provision as 
to an implied warranty applies to a container or is limited 
to the goods, themselves. The Court is inclined to feel that 
it is limited to the goods, themselves; but even if it be 
assumed arguendo that it extends to the container, the im¬ 
plied warranty is merely that the container be reasonably 
fit for the purpose for which it was intended. 

The seller is not a guarantor or an insurer. It must 
appear amatively that the container was not reasonably 
fit for the purpose for which it was intended, in order 
45 to establish a breach of warranty. 

There is no evidence justifying an inference that 
the container was not reasonably fit. 

Under the circumstances, the Court is of the opinion 
that there is no evidence which would justify the jury in 
rendering a verdict for plaintiff, and in view of these cir¬ 
cumstances the Court directs a verdict in favor of the de¬ 
fendant. 

THE DEPUTY COURT CLERK: Will the jury please 
rise? 

Members of the jury, by direction of the Court, your 
verdict in this case is for the defendant, and that is your 
verdict, so say you each and all? 

(The jurors indicate in the affirmative.) 
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SUMMARY OF ARGUMENT 

The Trial Court properly directed a verdict for the 
appellee on the issue of negligence, for the appellant 
failed to produce any evidence indicating negligence on 
the part of the appellee. 

The Trial Court properly directed a verdict for the 
appellee on the issue of warranty for the reason that 
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there was no warranty by the appellee covering the 
carton. 

ARGUMENT 

The Appellant Submitted No Evidence Indicating 
Negligence on the Part of the Appellee. 

The appellant alleged in her amended complaint that 
she purchased a cardboard carton containing six bottles 
of highly charged gaseous carbonated beverage known as 
“Royal Crown Cola”, and that said carton was in a worn, 
torn, dangerous and otherwise unsafe and defective con¬ 
dition and as a result of the negligence of the appellee in 
selling and delivering the said carton it fell to the floor 
and several bottles of the beverage exploded. 

It is a matter of common knowledge, and there is no 
contrary testimony in this record, that the appellant did 
not purchase the carton but merely purchased six bottles 
of “Crown Cola” which had been placed in a carton. 

On the issue of negligence the burden was on the 
appellant to produce some evidence that the carton was 
in a worn, torn, dangerous and otherwise unsafe and 
defective condition and that this condition was known to 
the appellee or that it should have been ascertained by 
a reasonable inspection. It is admitted in the record 
(J. A. 13A) that the Royal Crown Cola Company manu¬ 
factures the “Royal Crown Cola” and that it delivered 
the “Royal Crown Cola” in the cartons to the Safeway 
Stores. 

The appellant failed to produce the broken carton and 
also failed to produce a carton of similar type, but she 
did endeavor to draw a carton on the blackboard in the 
Court Room. She stated that she had left the carton 
on the floor where it fell. 
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The appellant called Bernard Schwartzman as an ex¬ 
pert witness and put a hypothetical question to him (J. A. 
19A), and assuming in effect the fact that the accident 
happened and requesting his opinion as to whether the 
carton "was defective or unsafe. Counsel for the ap¬ 
pellee objected to this and was sustained by the Court. 
The Court stated that it was not the subject of expert 
testimony and that there should be testimony to show \ 
that there was a defect in the carton. 

I 

When the appellant closed her case there was no testi¬ 
mony before the Court and jury other than the appellant 
had purchased six bottles of “Crown Cola” which was | 
contained in a carton and that a part of the carton broke 
away from the handle causing the bottles to fall and 
break. It is true that the testimony was that the bottles 
exploded but the appellant’s testimony and argument in 
her brief does not indicate that she relies upon any negli¬ 
gence on the part of the appellee in the explosion of the 
bottles but merely negligence in selling the defective car¬ 
ton. There is no presumption that the carton vras de¬ 
fective and no evidence that it was. There was no burden 
on the part of the appellee to retain the broken carton 
for the appellant and to allow this matter to go to the | 
jury on the question of negligence of the appellee would [ 
be leaving to the jury for speculation as to just what 
happened to cause the carton to fall and whether it was 
the fault of the appellee. There being no evidence the 
Trial Court rightly directed a verdict on the issue of 
negligence. 

The Appellant Failed to Submit Any Evidence of & 
Breach of a Warranty Causing Her Injury. 

The appellant’s brief contains the portion of the Uni¬ 
form Sales Act upon which she relies for a recovery for 
damages for the breach of an implied warranty in the ! 
sale of the carton of “Crown Cola”. It is argued that 
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the purchase of the carton was a purchase by description 
and that a warranty of merchantable quality was im¬ 
plied by law. The appellant refers to Cicshmg v. Rodman, 
65 App. D. C. 258, 82 Fed. (2d) 864. In that case this 
Court rightly held that there was an implied warranty on 
the part of the vendor that the article sold is sound and 
fit for the use for which it was purchased. The appel¬ 
lant assumes without any proof that there was a sale 
of the carton, but, as previously stated, it is common 
knowledge that only the cola was jmrchased and that 
any number of bottles might be purchased with or 
without the carton which was only a convenience to the 
public. The carton took only the place of a paper bag. 

The appellant argues that the carton in the instant 
case is to be considered the same as the container in 
numerous cases cited in the brief. The carton is likened 
unto a bottle which exploded and that therefore the war¬ 
ranty of merchantable quality applies to the carton. 

In the case of Giant Manufacturing Company v. Yates, 
111 Fed. (2d) 360, the Court, at page 365, stated that one 
meaning of merchantable quality is that the article sold 
shall be reasonably suitable for the ordinary uses it was 
manufactured to meet. 

Reference is made in appellant’s brief to the fact that 
the carton was a purchase by description and that there¬ 
fore there was a warranty of merchantable quality. A 
sale by description is one in which the goods are not at 
hand and the buyer has had no opportunity to examine 
them and a description of them is used as a means of 
contracting for them rather than the exhibition of the 
goods themselves. Here the appellant had an opportunity 
to inspect the article purchased, and in the case of Salz- 
man v. Maldaver, 315 Mich. 403, 24 N. W. (2d) 161, 168 
A. L. R. 381, the Court said that it is a settled rule that 
one who buys an article which is present and subject to 
his inspection cannot afterward assert an implied war- 
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ranty of fitness, quality or condition in the absence of 
fraud. 

In the case of Crandall v. Stop and Shop, Inc., 288 Ill. 
App. 543, 6 N. E. (2d) 685, the plaintiff bought a glass 
jar of fruit preserves from the defendant retailer; in 
opening the jar the clamp on the glass lid flew up and 
hit the plaintiff in the eye. The case was submitted to 
the jury on the theory of negligence and implied war¬ 
ranty and there was a verdict for the plaintiff, and in 
reversing the judgment of the Court, in 6 N. E. (2d), 
at. page 688, made the following statement: 

“Plaintiff, having failed to show that the spring 
was actually defective or out of order or improperly 
adapted for the use for which it was intended, resorts 
to the contention that the implied warranty, held in 
some cases to exist as to food sold for immediate 
consumption, should be extended to the container in 
which the food is sold. Her counsel relies on several 
decisions in this and other jurisdictions holding that 
where articles of food are purchased from a retail 
dealer for immediate consumption the consequences 
resulting from the purchase of unsound articles may 
be so serious and prove so disastrous to the health 
and life of the consumer that public safety demands 
that there should be an implied warranty on the 
part of the vendor that the article is fit for the use- 
for which it was purchased.” 

• * # # 

“Defendant in its reply brief calls our attention 
to a case recently decided in the superior court of 
Los Angeles, Cal., reported in the Chicago Daily 
Law Bulletin of Monday, April 20, 1936, which ap¬ 
pears to be analogous to the facts in the case at bar. 
In that proceeding plaintiff was injured by the ex¬ 
plosion of a bottle of ginger ale which she had pur¬ 
chased and placed in a basket with other merchan¬ 
dise. She brought suit against the grocer from 
whom the bottle was purchased, as well as the manu¬ 
facturer, on ground of negligence and for breach 
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of an implied warranty. In finding for the grocer 
and against the manufacturer on ground of negli¬ 
gence, the court held that a warranty of merchant¬ 
able quality does not embrace explosions of a con¬ 
tainer of foodstuffs so as to establish a basis for 
recovery of damages for injuries resulting from 
such explosion, and that it was not contemplated 
that a warranty of fitness for a particular purpose 
was thereby attached to many forms of container in 
which goods sold for human consumption are con¬ 
fined or packed, but only to the contents thereof— 
the food or beverages or substance which the pur¬ 
chaser was seeking and buying; ‘that the container 
is but an incident to the goods thus offered for sale, 
and while it is just and reasonable to burden the 
seller with an implied warranty of fitness or of 
merchantable quality of the contentss of a con¬ 
tainer or bottle, or of a sealed package, it would be 
unreasonably burdensome to attach such warranty to 
the container of food stuffs sold, and thus, in effect, 
make the retail seller of every bottle of pop or carbo¬ 
nated beverage, in the manufacture of which he has 
no part, an insurer against damage from explosion 
of such bottle.’ The statute referred to in that case 
is the Uniform Sales Act which is similar to the 
law enacted in this state (Smith-Hurd Ill. Stats, c. 
121 V 2 , 1 et seq.), and the provisions of which are 
discussed in the briefs filed in this proceeding. The 
undisputed evidence in this case discloses that the 
fruit salad and jar sold to plaintiff was put up by 
G. B. Kaffetto, Inc. of New York, the manufacturer, 
and therefore the reasoning of the Los Angeles court 
would apply to the circumstances of this case. 

“While the conclusion to be reached from the de¬ 
cisions cited in counsels’ brief is that there may be 
an implied warranty as to the wholesomeness of food 
products, it does not logically follow that this theory 
of recovery should be extended to containers in which 
the food is packed, and under the circumstances of 
this case we hold that there was no such warranty 
as to furnish the basis for the judgment entered in 
favor of plaintiff.” 
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In the case of Poplar v. Hochschild, KoJm <& Co., 180 
Md. 3S9, 24 Atl. (2d) 783, the plaintiff bought from the 
defendant a box or set of perfume, powder and other 
toilet articles, which were to be used for the plaintiff’s 
toilet and beautifying purposes, and that in the act of 
opening the lid or top of the box containing said set she 
pierced the large or middle finger on her right hand with 
a large metal star affixed to said top or lid to said box, 
and the question presented for decision was whether the 
sale by the defendant to the plaintiff created an implied 
warranty which extended to the carton or box in which 
the powder was packed. The Court, in 24 Atl. (2d), at 
page 784, made the following statement: 

“Appellant contends that the perfume was pur¬ 
chased not only for its quality and usefulness but 
also because it came in a beautiful box, highly deco¬ 
rated which made the cost more than if the powxler 
had been in an ordinary container and that appel¬ 
lant wnuld not have bought the box of powder at that 
price except for the box and that the box w r ould 
remain as a source of beauty as long as its con¬ 
tents lasted and could then be used for other pur¬ 
poses. The declaration filed in the case does not so 
state. The only purpose for wdiich the sale was 
made, according to the knowledge of the appellee as 
alleged in the declaration, was for toilet and beauti¬ 
fying purposes. It is not alleged or contended that 
the powder caused any injury.” 

• • # • 

“In the absence of proof of a contrary intention, 
unless it is shown that the appellant expressly or by 
implication made known to the appellee the particu¬ 
lar purpose for which the purchase was made and it 
appears that the appellant relied on appellee’s skill 
and judgment, there was no implied warranty and 
that the purchase wauld be used for any other pur¬ 
pose.” 

• • • * 

“The case of Crandall v. Stop and Shop, Inc., 1937, 
288 Ill. App. 543, 6 X. E. 2d 685, 689, is singularly 
in point w’ith the case now* before us. Tn that case 
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an action in contract on breach of an implied war¬ 
ranty was brought by the person who purchased a 
jar of fruit salad. When opening the jar the pur¬ 
chaser was injured when the spring clamp holding 
the top of said jar suddenly flew up and struck her 
eye. Tn that case the Court held that the implied 
warranty of the fitness and quality of the contents 
of the jar did not extend to the jar or to the cap 
sealing it and held: ‘While the conclusion to be 
reached from the decisions cited in counsels’ brief 
is that there may be an implied warranty as to the 
wholesomeness of food products, it does not logically 
follow that this theory of recovery should be ex¬ 
tended to containers in which the food is packed, and 
under the circumstances of this case we hold that 
there was no such warranty as to furnish the basis 
for the judgment entered in favor of plaintiff.’ 

“As a further ground of our decision, it must be 
noted that subsection (3) of Section 33, Article 83, 
supra, provides: ‘If the buyer has examined the 
goods, there is no implied warranty as re.gards de¬ 
fects which such examination ought to have re¬ 
vealed.’ According to the allegations of the declara¬ 
tion, the large metal stars were fixed to the top or 
lid of said box. There is no implied warranty in re¬ 
gard to defects which such examination ought to 
have shown. King v. Gaver, supra. From the alle¬ 
gations in the declaration this was not a latent de¬ 
fect or one that was concealed. Appellant stresses 
the cases of Haller v. Rudmann, 249 App. Div. 831, 
292 N. Y. S. 586; and Cooper v. Newman, City Ct. 
1939, 11 N. Y. S. 2d 319, wherein recovery was ob¬ 
tained, but in those cases the basis of allowing plain¬ 
tiff to recover was because the defect was latent at 
the time of the sale. He also relies on the case of 
Geddling v. Marsh, 1 K. B. (1920) 668. Tn that 
case the defect was concealed although the case was 
not decided on that point. He cites the case of 
Morelli v. Fitch & Gibbons, L. R. (192S), 2 K. B. 636. 
In that case the defect was latent and concealed 
and the decision was based partly on that point.” 

There was no evidence produced by the plaintiff to in¬ 
dicate in any way that the carton broke because of a 
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latent defect. There was no evidence to indicate that 
the defect, if any, was not a patent defect which the 
appellant should necessarily have seen. There was no 
testimony to show what caused the carton to fall. 

There was nothing in the testimony of the expert to 
indicate that he knew the actual type of carton used by 
the appellee at that particular time and the only indica¬ 
tion from the testimony was that certain types of car¬ 
tons were discarded and new and improved types used 
at a subsequent time. Testimony that the appellee 
changed the type of carton at some later time is not 
proper testimony. Altemus v. Tahnadge, 61 App. D. C. 
148, 58 Fed. (2d) 874. 

There was no offer of proof as to the answer of the 
expert to the hypothetical questions put to him and this 
Court would necessarily have to speculate as to what 
his answers might be. This Court wdll not consider an 
objection of this type unless there has been a specific 
offer of what is expected to be proven by the answer 
of the witness. Rule 43 (c) of the Federal Rules of Civil 
Procedure: Sorrels, et al v. Alexander, et al, 79 U. S. 
App. D. C., 112, 142 Fed. (2d) 769: Hawkins v. Missouri 
Pacific. By. Co., 188 Fed. (2d) 348. 

CONCLUSION 

It is respectfully submitted that there has been no 
proof of any negligence or the breach of a warranty on 
the part of the appellee and that the judgment of the 
United States District Court for the District of Columbia 
should be affirmed. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellee 
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Rehearing is urgently requested because the Court, in 
its opinion of July 17, 1952, apparently overlooked and 
completely failed to pass on the issue which is the very 
crux of this appeal. As a result, this case has been 
decided by reference to a statute inapplicable here, and 
appellant has been deprived of rights which the law 
plainly accords her. 


In her complaint, appellant claimed, inter alia, that i 
there was an implied warranty that the bottle-carrying 
earton whieh she purchased would safely carry the six j 
bottles of cola for whieh it was designed and which it 
contained at the time of purchase, and that appellee had 
breached that warranty. The trial court held that the j 
warranty exnressed in section 28-1115(1) of the Title 28 
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of the D. C. Code (1940 ed.) applied, the warranty that 
“the goods shall be reasonably fit” for the particular 
purpose for which they were purchased; and that since 
there was no evidence that the container here was not 
“reasonably fit” for its intended purpose, there was no 
proof that that warranty had been breached. The trial 
court therefore directed a verdict on this count for ap¬ 
pellee. 

This Court, in its opinion, without discussion and with¬ 
out question, accepts the ruling of the trial court and 
likewise applies section 28-1115(1). But that is not the 
statute which governs here, as a mere examination of 
the entire of section 28-1115 promptly discloses. 

It is not section 28-1115(1) which governs this case, 
but rather section 2S-1115(2), the provision which im¬ 
presses on sales the so-called warranty of merchantable 
quality: 

“Where the goods are bought by description from 
a seller who deals in goods of that description . . ., 
there is an implied warranty that the goods shall be 
of merchantable quality.” 

This transaction was obviously a sale and purchase in 
which the purchaser, appellant, specified what she wanted. 
Indeed, she herself selected the brand name merchandise 
she bought, in the very container involved, from the open 
shelves of appellee’s store (R. 7A-8A, 9A). In such a 
case, as Judge Learned Hand remarked in McNeil & Hig¬ 
gins Co. v. Czarnikow-Rienda Co., 274 F. 397, 400 (S.D. 
N.Y.) (quoted with approval by Mr. Justice (then Chief 
Judge) Cardozo, in Ryan v. Progressive Stores, 255 N. Y. 
388, 175 N. E. 105, 106-107), the warranty of fitness for 
a particular purpose is not applicable: 

“Where the buyer specifies what he wants, he can, 
of course, not rely upon any superior knowledge of 
the seller that it will serve his purposes ...” 
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But, the implied warranty of merchantable quality is 
applicable {ibid): 

lt . . . But he may still insist that it must be of a 
quality which will pass in the market under that 
description, and he may rightly rely upon the seller 
to secure him such a quality.” 

And, it is not necessary, in order to prove a breach of 
the implied warranty of merchantable quality, that the 
plaintiff offer evidence that the goods involved are not 
“reasonably fit’’ for the purpose for which they were 
intended (see cases cited Appellant’s Br. pp. 10-17, 
passim) ; it is enough to take the case to the jury if the 
plaintiff shows only that the goods did not perform the 
function for which they were sold, that is, that they were 
‘ ‘unmerchantable’ ’. 

i 

We respectfully urge that the Court reread the Argu¬ 
ment in appellant’s brief at pages 8-17. As clearly dem¬ 
onstrated there, appellant’s purchase of the carton was 
a purchase “by description”. Ryan v. Progressive Gro¬ 
cery Stores, 255 N. Y. 388, 175 N. E. 105; Botti v. Venice 
Grocery Company, 309 Mass. 450, 35 N. E. 2d 491. And 
it is the warranty of merchantable quality (section 28- 
1115(2)) and not that of fitness for a particular pur¬ 
pose, which governs such a sale. The same policy con¬ 
siderations which moved this Court, in Cushing v. Rod- 
man, 65 App. D. C. 258, 82 F. 2d 864, to accept for this ! 
jurisdiction the liberal Masschusetts-New York rule of 
warranty liability dictate application of the warranty of | 
merchantable quality to the containers, such as this carton, 
in which food and bottled drinks are packaged, as well as 
to the food and the beverage themselves. Such a war¬ 
ranty has been applied to containers in England 
(Morelli v. Fitch & Gibbons, [1928] 2 K. B. 636; Gedd- 
ling v. Marsh, [1920] 1 K. B. 668), in Massachusetts 
(Ponlos v. Coca-Cola Bottling Co., 322 Mass. 386, 77 
N. E. 2d 405), in New York {Haller v. Rudmarm, 249 ! 

i 
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App. Div. 831, 292 N. Y. S. 586; Cooper v. Newman,, 11 
N. Y. S. 2d 319 (City Ct, N. Y. County); Ritter v. Khr~ 
lich, 152 F. 2d 181 (C.C.A. 2), and in Connecticut (Naiu- 
marm v. WeJde Brewing Co., 127 Conn. 44, 15 A. 2d 181). 
There is no reason, in logic, in experience, or in policy, 
why the rule should be different in the District of Colum- 
bial 

We earnestly petition the Court that it grant a re¬ 
hearing on this appeal; that, on rehearing, it give care¬ 
ful consideration to the issue here presented; and that, 
after such consideration, it direct reversal of the judg¬ 
ment and remand of the case for trial below. 

Respectfully submitted, 

Joseph D. Bulman 

Harry I. Rand 
Attorneys for Appellant 
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It is certified that the foregoing petition for rehearing 
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Harry I. Rand 




